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THE RIGHT TO FORTIFY THE PANAMA CANAL 1 

As a canal is part of the territory of the country through which it 
passes, the general principle of sovereignty gives to that country, and 
to that country alone, the right of fortification. 2 This general prin- 
ciple is capable of modification by treaty. Thus, as the Suez Canal 
is wholly in Egypt, a right of fortification resided with Egypt, or 
with its suzerain, Turkey; and, in order to destroy the right, there 
had to be express provisions in the Constantinople Convention of 
1888 — " respecting the free navigation of the Suez Canal " 3 — 
to which Turkey was a party. In that treaty as to Suez, there was 
ample recognition of the prima facie right and duty of the local 
country to protect the canal. 4 Similarly, the right to fortify the 
Panama Canal would still reside with the Republic of Panama, 
and not with the United States, if the convention of 1903 with 
Panama did not grant to the United States control of the Canal Zone, 
with all the rights which the United States would possess if it were 
the sovereign, and " to the entire exclusion of the exercise by the 

i This is a revision, annotated, of an editorial article in the Boston Herald of 
February 20, 1911. 

2 Thus it is said in Bonfils, Droit International Public (ed. Fauchille, 1908), 
No. 511: "Des detroits naturels rapprochons les detroits artificiels, les canaux 
maritimes, crfies par l'homme pour facliter la navigation, favoriser les communi- 
cations et l'extension des relations commerciales, accrottre c616rit6 des trans- 
ports, etc., quelquefois dans un but strategique. Ces canaux, comme ceux de 
Suez, de Corinthe et de Panama, sont habituellement creuses a travers le terri- 
toire d'un seu] Etat, l'Egypte, la Grece la Colombie ou la Republique de Panama. 
Les contrats de concession, consentis par le pouvoin souverain, fixent les droits 
et les devoirs des concessionaires. Mais, sans aucun doute possible, ces canaux 
font partie du domaine public ou rfigalien de l'Etat concSdant, sont pleinement 
soumis et subordonngs a ses droits de propriety, de souverainte' et de juridiction." 

On maritime canals there are many citations in Bonfils, op. eit., liv. I, ch. II, 
sect. IV; Oppenheim's International Law, Vol. I, p. 233; and Westlake's Inter- 
national Law, Vol. I, p. 321. 

s Printed in Supplement, 3 : 123. 

* The principal stipulations recognizing and restricting the power of Turkey 
are found in Articles I, IV, VIII, IX, XI, XII, and XIII. 

[615] 
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Republic of Panama of any such sovereign rights." The treaty 
specifically adds that " the United States shall have the right * * * 
to establish fortifications." 5 

Obviously then, the United States, unless disqualified by some 
treaty, has the right to fortify the canal. 

Notice how this right has arisen. Notice that it has been obtained 
from the only power capable of granting it — Panama. There are 
persons who think that the United States gained the right by the 
second Hay-Pauncefote Treaty — the treaty of 1901 between the 
United States and Great Britain. 6 There are embarrassments in 
that suggested chain of title ; for the treaty of 1901 does not men- 
tion the right to fortify, and, still worse, Great Britain had no 
power to give such a right. No, it is clear enough that the right 
to fortify has not come from Great Britain. As has been shown, the 
right has been granted by the only possible source, Panama; and it 
exists unless through some treaty the United States is prevented 
from exercising it. 

And what is that treaty? It is not the Clayton-Bulwer Treaty 
of 1850 between Great Britain and the United States 7 — primarily 
as to the projected canal through Nicaragua ; — for although this 
treaty expressly forbade fortifications and may be conceded to have 
covered both Nicaragua and Panama, it is expressly superseded by 
the treaty of 1901. Nor is it the first Hay-Pauncefote Treaty, the 
treaty of 1900, 8 for although this treaty expressly forbade fortifi- 
cation of the Panama canal, it was never ratified. Nor is it the 
second Hay-Pauncefote Treaty, the treaty of 1901 ; for this treaty 
says not one word about fortifications — a very significant silence, as 
fortifications were forbidden by each one of the three treaties which 
the framers of this treaty surely had in mind, namely, the Clayton- 
Bulwer Treaty, the Constantinople Convention, and the first Hay- 

s Printed in Supplement, 3:130. The passages important for the present pur- 
pose are in Articles II, III, and XXIII. 

o Printed in Supplement, 3 : 127. 

i Printed in Supplement, 3:110. The pertinent passages are in Articles I, III, 
V, VI, and VIII. 

sPrinted in Moore's Digest of International Law, Vol. Ill, p. 210. The more 
important passages are in Articles I and II (2, 5, and 7). 
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Pauncefote Treaty. 9 The obvious fact is that the framers of the 
treaty of 1901 knew how to frame a prohibition of fortifications, and 
left it out for the reason that they did not wish it in. 

It is easy enough to see why the Olayton-Bulwer prohibition of 
fortifications was omitted from the treaty now in force, the Hay- 
Pauncefote Treaty of 1901. The Clayton-Bulwer Treaty provided 
that both Great Britain and the United States — neither of which 
countries was to construct or maintain the proposed canal or had 
sovereign rights over the territory through which it was to pass — 
would protect the canal and guarantee its neutrality. The treaty 
prohibited either country from obtaining exclusive control, and there- 
fore it naturally forbade either country from erecting fortifications. 10 
The treaty of 1901, on the contrary, provides for a canal to be " con- 
structed under the auspices of * * * the United States," and 
provides that, " subject to the provisions of the present treaty, the 
said government shall have and enjoy * * * the exclusive right of 
providing for the regulation and management of the canal." Those 
are sufficient reasons why the former impropriety of fortification by 
either party should now be transmuted into a distinct propriety of 
fortification by the one country now solely charged with the obligation 
of protecting the canal. 11 

» Each of the two Hay-Pauncefote treaties names both the Clayton-Bulwer 
Treaty of 1850 and the Constantinople Convention of 1888, and contains passages 
taken verbatim from the latter. 

It is noticeable that Lord Pauncefote, besides negotiating the two Hay-Paunce- 
fote treaties, was prominent in the negotiations of 1885 preliminary to the Con- 
stantinople Convention of 1888. See Moore's Digest of International Law, Vol. 
Ill, p. 263. 

io Moreover, Great Britain had terrtorial rights and claims in the neighbor- 
hood of the proposed Nicaragua canal; and hence there were additional reasons 
why both Great Britain and the United States would view fortifications with 
interest. 

11 It would be impossible to contend that fortification is prohibited by those 
passages of the Hay-Pauncefote Treaty of 1901 wherein the United States promises 
that there shall be no impairment of the general principle of neutralization. 
The meaning of neutralization is not always clear; but fortunately the meaning 
of the word in this place is carefully denned, for the treaty says that " The 
United States adopts, as the basis of the neutralization of such ship canal, the 
following rules, substantially as embodied in the Convention of Constantinople, 
signed the 29th of October, 1881, for the free navigation of the Suez Canal," and 
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Finally, there happens to be contemporary proof that the conclu- 
sion which has been reached is in harmony with the intent of the 
parties to the Hay-Pauncefote Treaty of 1901. There are two elabo- 
rate memoranda, one of them furnished by Mr. Hay, which is inter- 
esting, but of no binding force, and the other furnished by the British 
Secretary of State for Foreign Affairs, which has grave significance. 

The memorandum furnished by Mr. Hay, to the Senate, 12 says: 

Considering that now * * * Great Britain is relieved of all the 
responsibility and burden of maintaining its neutrality and security, it 
was thought entirely fair to omit the prohibition. 

As that memorandum did not come from Great Britain, it certainly 
can not be treated as binding that country. What is more important 
is the similar memorandum by the British Secretary of State for 
Foreign Affairs, an official memorandum communicated to the Presi- 
dent. In this memorandum, 13 which was, and was intended to be, an 
inducement for ratification, Lord Lansdowne says : 

The draft contains no stipulation against the acquisition of sover- 
eignty over the isthmus or over the strip of territory through which the 
canal is intended to pass. * * * The * * * portion providing 
that " no fortifications shall be erected " * * * has been omitted. 
* * * The whole responsibility for * * * maintaining the 
neutrality of the canal would henceforward be assumed by the Govern- 
then gives various provisions, omitting the Constantinople Convention's pro- 
hibition of fortifications. There is, to be sure, a provision that " The canal shall 
never be blockaded, nor shall any right of war be exercised, nor any act of 
hostility committed within it." Yet the erecting of fortifications is not an act 
of hostility nor the exercise of a right of war. Fortifications are, or at least 
may be, simply a mode of protecting the canal for the benefit of all countries in 
interest. It must not be forgotten that by the treaty of 1901 the United States 
has the exclusive burden of such protection. 

On neutralization, see Holland's Studies in International Law, p. 270; Moore's 
Digest of International Law, Vol. I, p. 26, Vol. II, p. 19, Vol. Ill, p. 267; Bonfils, 
Droit International Public (ed. Fauchille, 1908), Nos. 355, 368, 512; H. S. Knapp, 
"The Real Status of the Panama Canal as regards Neutralization," in the 
American Journal of International Law, 4:314. 

12 Printed in Senate Document No. 746, 61st Cong., 3d Sess.; reprinted in Sup- 
plement to this number of the Journal, p. 199. 

is Printed in Moore's Digest of International Law, Vol. Ill, p. 212; Senate 
Document No. 746, 61st Cong., 3d Sess.; and reprinted in Supplement to this 
number of the Journal, p. 209. 
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ment of the United States. * * * The whole cost of the construc- 
tion of the canal is to be borne by that government, which is also to be 
charged with such measures as may be necessary to protect it against 
lawlessness and disorder. * * * There is no stipulation * * * 
prohibiting the erection of fortifications. 

Lord Lansdowne's memorandum contains more to the same effect ; 
but is not this enough ? 

The conclusion, then, is that the United States has the legal right 
to fortify the canal. There remains, to be sure, a greater question — 
the question whether fortification is the best way of so conducting 
this great enterprise as to promote the world's civilization and peace. 

Eugene Wambaugh. 



